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PER CURI AM

Tibel Cark appeals from the district court’s orders
denying relief on his notion filed under 28 U . S.C. § 2255 (2000)
and denying his notion for reconsideration. The district court has
granted a certificate of appealability as to Cark’s argunent that
he was denied the effective assistance of counsel when counsel
failed to argue that one of Cark’ s prior convictions was not for
a crime of violence, and therefore was erroneously counted as a
predicate offense to his career offender enhancenent. U.s.

Sent enci ng Gui del i nes Manual § 4B1.1 (2000).

The statute under which Cdark was convicted, entitled

“Fel oni ous Assault,” provides in pertinent part:
(A) No person shall knowi ngly do either of the foll ow ng:

(1) Cause serious physical harm to another or to
anot her’ s unborn;

(2) Cause or attenpt to cause physical harmto another
or to another’s unborn by neans of a deadly weapon
or dangerous ordnance.
Ohio Rev. Code Ann. 8 2903.11(A) (Anderson 1996). Although d ark
was originally charged with aggravated felonious assault with a
firearm the offense to which he pled guilty did not include the
aggravat ed nature of the offense and al so del eted the reference to
the firearm However, by its terms, 8 2903.11 is a crinme that
i nvol ves the causing of serious physical injury or the attenpt to

cause physical injury by use of a deadly weapon. Thus Cark’s

prior conviction under this statute constitutes a crine of viol ence
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under USSG § 4B1. 1. See USSG § 4B1.2, comment. (n.1l); United

States v. Pierce, 278 F.3d 282, 288-89 (4th Cr. 2002); see also

USSG 8§ 4Bl.2(a)(2) (defining crinme of violence to include any
of fense “that presents a serious potential risk of physical injury
to another”).

Because the statute under which Cdark was convicted
categorically constitutes a crinme of violence, any objection by
counsel to counting this conviction as a crine of violence would
have been futile. Thus, Cark cannot show that he was prejudiced

by any deficiencies in counsel’s performance. See Strickland v.

Washi ngton, 466 U.S. 668, 688-89, 694 (1994). Accordingly, we
affirmthe district court’s denial of relief on this claim

Wth regard to the other issues C ark seeks to argue on
appeal , an appeal may not be taken fromthe final order in a 8 2255
proceedi ng unless a circuit justice or judge issues a certificate
of appealability. 28 U S.C. 8§ 2253(c)(1) (2000). Acertificate of
appeal ability will not issue absent “a substantial show ng of the
denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(2) (2000).
A prisoner satisfies this standard by denonstrati ng t hat reasonabl e
jurists would find that the district court’s assessnment of his
constitutional <clains is debatable or wong and that any
di spositive procedural rulings by the district court are also

debatable or wong. See MIler-El v. Cockrell, 537 U S 322, 336

(2003); Slack v. MDaniel, 529 U S. 473, 484 (2000); Rose v. Lee,
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252 F. 3d 676, 683 (4th Cr. 2001). W have independently revi ewed
the record and conclude that Cark has not nade the requisite
show ng. Accordingly, we decline to expand the certificate of
appeal ability beyond that granted by the district court, we deny a
certificate of appealability, deny Cark’s notion for appointnment
of counsel, and dism ss the appeal in part. W dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argument woul d not

aid the decisional process.

AFFI RVED | N PART;
DI SM SSED | N PART




